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Bef ore CALVERT, PATE, and MARTIN, Adm nistrative Patent
Judges.

PATE, Admini strative Patent Judge.

FI NAL DECI SI ON UNDER 37 CFR 81. 658( a)

This is a final decision in Interference No.
104, 158. The junior party patentee is Wl fgang Althaus,:?
i nvolved on his U S. Patent No. 5,535,518. The patent is
assi gned to Warner-Lanbert Conpany, and was filed for on March
31, 1995. The senior party is Brian ddroyd, involved on his
application Serial No. 08/742,280, filed for on Cctober 31,
1996. A droyd has been accorded benefit of three prior
applications as follows: U S. Serial No. 08/ 313,055 filed My
8, 1995; PCT application Serial No. US93/03439, filed Apri
12, 1993; and U K Seri al No. 9208098, filed April 13, 1992.
The A droyd PCT application was published on Cctober 28, 1993
and is 35 U S.C. 8 102(b) prior art against Al thaus’ involved
patent clains. O droyd s application is assigned to The

Gllette Conpany.

® The Althaus Record will be abbreviated AR foll owed by
t he appropriate page nunber.
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The clained invention is directed to a razor
cartridge nounted on a handl e through the agency of a four-bar
| i nkage for pivoting notion of the cartridge about an axis

perpendi cular to cutting edge. The count reads as foll ows:

Count 1

A wet razor conprising

(a) a handl e,

(b) a razor head having at | east one razor bl ade,
and

(c) a connecting device for connection of the razor
head to the handl e,

(d) wherein the razor head is pivotable in two
directions relative to the handl e about a first pivot axis
| ocated essentially perpendicular to a cutting edge of the at
| east one razor blade and essentially in or above a pl ane of
t he razor bl ade, and

(e) wherein the connecting device conprises at |east
one four-bar mechani sm having a | ower transverse |ink, an
upper transverse link and two connecting extension |inks, of
whi ch at | east one of the transverse links is pivotally
nount ed about a second axis which is essentially parallel to
the first pivot axis and intersects with at |east one of the
transverse links of the four-bar nechani sm

The clains of the parties that correspond to the
count

are:
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Al t haus: Clains 1-8,4 12, 13
A droyd: Cl ains 9-28
| ssues

In a decision on prelimnary notions (Paper No. 47),
the Adm nistrative Patent Judge (APJ) held clains 1-8, 12 and
13 of Al thaus unpatentable over the prior art. Althaus does
not challenge the holding with respect to clains 1-6, 8, 12
and 13.

The follow ng issues were raised by the parties in
their briefs at final hearing:

a) whet her Althaus has sustained his burden of
showi ng that the involved clains of Adroyd, viz., clainms 9-
28, are unpatentable to A droyd under 35 U S.C. § 103;

b) whet her Althaus has sustained his burden of
showi ng that Althaus claim9 should be designated as not
correspondi ng to the count;

c) whether Althaus has sustained his burden of

showi ng that Althaus claim7 recites a separate patentable

4 Pursuant to redeclaration after the deci sion on
prelimnary notions. See Paper No. 48.

4
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i nvention fromthe subject matter of the interference and

shoul d be designated as not corresponding to the count.

St andard of Review

On March 16, 1999, the Patent and Trademark O fice
i ssued an interimrul e change of patent interference rule 37
CFR 8§ 1.655(a). 64 Fed. Reg. 12900. The rule deals with the
application of the abuse of discretion standard by a nerits
panel when considering an interlocutory order entered by a
| one APJ acting in an interlocutory capacity. The rule has
been changed to enphasi ze that a panel of the Board wl|
resolve the nerits of an interference wi thout deference to any
interlocutory order. Panels wll, however, continue to apply
t he abuse of discretion standard but only with respect to
procedural matters decided by the lone APJ acting in an

i nterlocutory capacity.

Wth regard to the date of effectiveness of the
amended rule, the interimrule notice states that the anmended

rule is
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effective as of the date of publication, viz., March 16, 1999.
Accordingly, the review of the APJ's decision on the
prelimnary notions has been decided in the follow ng deci sion

wi t hout deference to the prior decision by the | one APJ.

Patentability of A droyd clainms 9-28
Al t haus has noved for judgnent under 37 CFR 8§
1.633(a) that clains 9 through 28 of O droyd are unpatentable
under 35 U.S.C. 8 103. It is noted that the parties are in
agreenent that, under this notion for judgnent, 4 droyd clains
10-28 will stand or fall with A droyd independent claim9.
See A droyd Brief at 29.
Al t haus argues that these clains 9-28 are
unpat ent abl e over the conbi ned teachings of the follow ng
ref er ences:
Terry et al. (Terry) 1, 460, 732 Jan. 6,
1977
(British patent)
Kirk 2,116, 470 Sept. 28,
1983
(British patent)

| shi da 61- 54433 Nov. 21,
1986
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(Japanese Laid Open Application)

The follow ng findings represent the scope and
content of the prior art cited by Althaus as providing a prinma
faci e case of obviousness. All three references® are in the

field of wet

shaving razors with el ongate handl es topped with a
transversely extendi ng bl ade-carrying head or cartridge. The
handl e is used to drag the bl ade-carryi ng head over the skin
to cut body hair thereon.

The U. K. docunent to Kirk discloses a razor with a
head 1 that can pivot about two perpendi cul ar axes. One axis,
designated as YY, is parallel with the cutting edge and is
conventional. Page 1, lines 11-33. Another axis is a rocking
axi s that extends transversely of the length of the head for
rocki ng notion so that the ends of the head can nove relative
to one another. I1d. at 59-67.

Turning to the structure of Kirk’s disclosed razor,

the razor handle 2 is provided with an integral plate-Iike

5 The three references are of record as Al thaus
exhi bits 1-3.
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portion 3 which contains an arcuate wall portion 6. |In this
arcuate wall portion is nounted a generally C- shaped yoke
menber 10. The free ends of the yoke portion carry pivot pins

11 for nounting the

| ugs of the bl ade-containing head. Page 2, lines 1-5. Thus,
the head 1, when nounted on the pivot pins 11 can rock about
an axis. The rocking axis, located at XX in Figures 1 and 2
of Kirk, is substantially parallel wth the tangent plane T
and transverse to the length of the head. 1d. at 16-19. The
two axes XX and YY nmay intersect or be slightly offset, but
both are preferably

close to the bl ade edge in order to provide maxi mum
conf or mance

to the skin surface during shaving. |Id. at 37-40. Fromthe
orthogonal viewin Figure 2, it is difficult to determ ne the
exact spatial relationship of axes XX and YY in this

enbodi nent. Certainly any attenpt to |ocate the center of

rotation of the C-shaped yoke nenber 10 is highly
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conjectural. At nost, going by the discussion at page 2, axis
XX nmust be considered as nerely adjacent or intersecting axis
YY. There is no disclosure of axis XX |ying on or below a
surface to be shaved.

In a second enbodi nent of Kirk, in Figures 4-9, a
swvel plate 30 has at its center a pivot pin 31 which engages
in hole 22 on integral head plate 21. The pivot pin 31
defines axis XX in the enbodi nent of Figures 4-9. Fromthe
orientation of pivot pins 51 which define axis YY in Figure 4,
it 1s our finding that the pivot pin 31 and thus the axis XX
of this enbodi nent is sonmewhat bel ow the bl ade-contai ni ng

cartridge or head, and thus

sonmewhat above the surface to be shaved, as argued by O droyd
in his fact statenment 37 on page 2 of the A droyd brief. Axis
XX does not lie on or below the surface to be shaved.

The | ast enbodi nment di sclosed by Kirk uses an arched
metallic foil Fwith a plurality of apertures A therein. The
apertures have sharpened edges. Page 3 at 56-61. 1In this
enbodi nent, axis XX is clearly marked in Figure 12. It is not

on or below a surface to be shaved.

9
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To summari ze our findings with respect to the
| ocation of axis XX in Kirk, the first enbodi nent teaches that
axi s XX
I ntersect axis YY or be adjacent thereto. |If it intersects
YY, it is not at or below the surface to be shaved. Wth
respect to the “adjacent to” |anguage, the reference is silent
as to in which direction the axis is displaced fromaxis YY
and by what anobunt. To expand this to a teaching of an axis
at or below the surface to be shaved is to base a necessary
factual finding on specul ation or conjecture. The two other
enbodi nents of Kirk clearly disclose axis XX as wel| above the
surface to be shaved. Thus, it is our finding that Kirk never
t eaches nor suggests a pivot axis XX at or bel ow the surface
to be shaved.

The differences between the Kirk reference and
A droyd’s clainmed subject matter are two. As expl ai ned above,
Kirk does not teach a pivot axis XX below the surface to be
shaved. Kirk also does not teach a four-bar |inkage to carry
the cartridge carrier.

The Terry reference discloses a wet shaver with a
handl e 10 whi ch supports a shaving unit 20 containing the

10
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shaving blades. In the Figure 1 enbodinent, the shaving unit
20 is
nount ed on an inner yoke 14 by neans of rails 21. 1In use, the

shaving unit 20 is able to pivot about the axis of the pivot
pins 13 which is adjacent to and parallel to the cutting edges
of the blades 22 and 23. Terry at 2, lines 76-95.

In the second enbodi nent shown and di scussed,
shaving unit 20 is nounted on stationary yoke 26 by pivot pins
29. Here again, pivoting about an axis defined by pins 29 is
parallel to the blade edges. The razor shown in Figures 3,
4a, and 4b uses a bar |inkage 33 to pivotally nount the
cartridge carrier for pivotal novenent about an axis paralle
to the bl ade edges. The four-bar |inkage of Terry has two
transverse |inks 36 and 37 each pivotally nounted to the
handl e 31 via spindles 40 and 41. Terry also shows the
cl ai med extension links 34 and 35 which are pivotally nounted
to the cartridge carrier 38. Terry at 2, line 122, to 3,
line 15. Terry discloses rails to nount the cartridge on the
four-bar |inkage.

Finally, Terry further discloses an additiona
enbodi ment in which the pivoting notion is provided by a shel

11
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bearing 44 with an axis of rotation parallel to the bl ade edge
in cartridge 20. W agree with Althaus that the shell bearing
44 is a yoke-like structure. W further agree that the yoke-
i ke shell bearing 44 and the four-bar |inkage are simlar
mechani cal

el enments in the sane position in the razor. |Inasnuch as Terry
di scl oses this shell bearing, which has a structure anal ogous
to the yoke in Kirk, and inasnmuch as Terry suggests that the
four- bar linkage is an expedi ent mechani cal substitute for
the yoke-1like shell bearing, Al thaus’ argunent that it would
have been obvious to use the four-bar linkage in Kirk is wel

t aken.

Terry differs fromthe subject matter of O droyd
claim9, in that while it shows the clai ned four-bar |inkage
for nounting a razor cartridge for pivotal novenent, the
novenent is only about an axis parallel to the bl ade edge.
Terry does not show pivoting on an axis perpendicular to the
bl ade edge, nor does Terry show such an axis at or bel ow the
surface to be shaved.

Finally, Ishida discloses a wet shaving razor with a
handl e 1 and support arns 8 pivotally nounted to the handl e by

12
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pins la. On the opposite end of the pins 8, nounted by pivots

8a

is a cartridge support platform 13 provided with rails 16 for
receiving a blade containing cartridge 17. Although the
translation of Ishida refers to the nounting as a four-bar
| i nkage at 4, paragraph 3, Ishida is not a four-bar |inkage as
clained and as disclosed in Terry. The razor of Ishida does
not pivot about an axis but shifts or translates as a unit
al ways remai ni ng parall el
to the hem spherical base 2. According to Althaus, |Ishida has
been cited to teach a |inkage connecting the cartridge to the
handle with the linkage Iying in the correct plane. Be that
as it may, Ishida differs fromthe clainmed invention in not
show ng
the clainmed four-bar Iinkage, in not show ng the correct
pi votal novenent, and in not showi ng a pivot axis on or bel ow
the surface bei ng shaved.

We are in agreenent with Al thaus and both parties’

experts as to the level of skill inthis art. The |evel of

13
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skill has been descri bed as a nechani cal engi neering degree
and several years of experience in the wet shaving razor art.®

Wth the above-noted factual findings in mnd, it is
our determnation that the subject matter of A droyd claim?9
woul d not have been obvious to one of ordinary skill in view
of the conbined teachings of these references. W do not

reach the

i ssue of notivation to conbine vis-a-vis inperm ssible

hi ndsi ght in view of our finding, in agreenent with factua
finding 37 of Adroyd, that the references taken singly or
together do not teach the claimlimtation that the pivot axis
lies on or beneath the surface being shaved. Only Kirk
teaches a pivot axis perpendicular to the edge of the bl ades,
and Kirk teaches that this

axi s XX shoul d be adjacent to the pivot axis YY in one

enbodi nent

6 See Jacobson at AR30.

14
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and wel |l above the surface to be shaved in the other two
enbodi nents. To extrapol ate such a disclosure into a teaching
of an
axis on or bel ow the surface being shaved is not supported by
the teachings of Kirk. As we stated previously, it is based
on nere specul ation or conjecture.

For the reasons above, Althaus has not sustained his
burden of showi ng clains 9-28 of A droyd are unpatentabl e

under 35 U.S.C. § 103.

Al thaus Caim?7

W turn to the issue of whether Althaus has
established that claim7 of the Al thaus patent should be
desi gnated as not corresponding to the count in interference.
The test we nust apply is found in 37 CFR § 1.601(n). The
rule reads as foll ows:

Invention (A) is the sanme patentable

i nvention as an invention "B" when
i nvention "A"

is the sane as (35 U.S.C. 102) or is
obvious (35 U. S.C. 103) in view of
I nvention "B" assuming invention "B" is

15
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prior art with respect to invention "A"

Invention "A" is a separate patentable

i nvention wth respect to invention "B"

when invention "A" is new (35 U S. C. 102)

and non-obvious (35 U.S.C. 103) in view of

I nvention "B" assuming invention "B" is

prior art with respect to invention "A"

The issue of whether Althaus has shown that Althaus’
claim7 does not correspond to the count is conplicated by the
proper construction to be placed on the claimtermthat one
si de
Is longitudinally adjustable. Althaus’ main brief argues that
this limtation should be construed as adjustable in | ength.
The
APJ in his notion decision interpreted this limtation to
refer
to the buckling of the sides of the four-bar |inkage as shown
in
Figure 3 of the involved patent. The Althaus patent is
notably silent as to how any side of the four-bar |inkage can
be made adjustable. The Althaus brief, simlar to the Althaus

patent, does not explain how any side is nmade adjustable in

| ength, and all panel nenbers understood Althaus’ counsel to

16
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be arguing that the length of a side of Althaus can be changed
or adjusted during design and manufacture.” Accordingly, we
wi || adopt the interpretation urged by counsel during the

heari ng and construe

claim7 of Althaus to be directed to subject matter wherein
the length of a side of the four-bar |inkage can be changed
duri ng design and manuf act ure.

In our view, the subject matter of claim7 as
construed by counsel would have been obvi ous under the 37 CFR
8§ 1.601(n) test in view of the teachings of the O droyd PCT
publication or the docunentary evidence fromKirk, Terry or
I shi da when conbi ned
with the subject matter of Althaus clains 1-6 taken as prior
art. The various sizes and shapes of |links or sides in a
four-bar |inkage are evidence of a recognition in this art
that the anount or nature of pivoting is changed by nodifying
the size and shape of the sides in the four-bar |inkage.

Consequently, changing the size of the links during design and

" This seens to be the construction advanced by Otiz at
AR4-5. See al so AR19-23.

17
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manuf acture nust be held to be a nere designer’s choice,
obvious as well within the ordinary skill in this art. Since
the subject matter of claim7 would have been obvious fromthe
prior art, including the references stated above, in
conbination with Al thaus clains 1-6, under the 37 CFR §
1.601(n) test, claim7 is properly designated as correspondi ng

to the count.

Al'thaus Caim?9

In his decision on notions, the APJ determ ned that
the subject matter of claim9 was directed to a separate
pat entabl e i nvention. W review the showi ng by Althaus that
was a basis for the notion granted by the APJ. The test for
separate patentable invention is the already articul ated 37
CFR & 1.601(n).

The reason given by the APJ was that the subject
matter of guide rails would not have been an obvi ous inclusion
on the razor of Althaus’ clainms 1-6. However, as we have
not ed above, Kirk, Terry and Ishida all show guide rails to be

conventional in

18
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this art to attach a cartridge to a razor handle. In our
view, it would have been obvious to use guide rails in the
apparatus of Althaus’ claim1l taken as prior art. Thus, we
reverse the decision of the APJ, and we wll redeclare the
interference with claim9 of the Althaus patent designated as
correspondi ng to the count.

I nasnuch as guide rails are an obvi ous inclusion,
based on the teachings found in Kirk, Terry and Ishida, on the
devi ce disclosed in the Adroyd PCT docunent, which is prior
art to Althaus, we hereby further conclude that the subject
matter of
claim9, newy reinstated in the interference, is unpatentable
over the prior art. Accordingly, judgnent as to claim9 based
on unpatentablity over the prior art wll be entered agai nst

Al t haus, herei nbel ow.

Judgnent

19
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Judgnent in Interference No. 104,158 is entered
agai nst Wl fgang Al thaus, the junior party. Wl fgang Al thaus
is not entitled to his patent clains 1-9, 12 and 13, which
clainms correspond to the count in interference. Judgnent is
entered in favor of Brian Odroyd, the senior party. Brian
O droyd is entitled to a patent containing clains 9-28, which

clainms correspond to the count in interference.

| AN A, CALVERT )
Adm ni strative Patent Judge )
)
)
)  BOARD OF
PATENT
W LLIAM F. PATE, |11 ) APPEALS AND
Adm ni strative Patent Judge )
| NTERFERENCES

JOHN C. MARTI N
Adm ni strative Patent Judge
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WFP: psb
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Counsel for Junior Party Althaus:

Theodore Naccarell a
Synnestvedt & Lechner LLP
2600 Aranmark Tower

1101 Market Street

Phi | adel phia, PA 19107-2950

Counsel for Senior Party O droyd:

WIlliamE. Booth, Esq.
Fish & Richardson P.C.
225 Franklin Street

Boston, MA 02110-2804
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